Lay Witnesses at a Social Security Disability Hearing

At your Social Security disability hearing, sincere, straightforward lay testimony from your lay (non-expert) witnesses can well be the deciding factor in your disability claim. It is a very rare disability claim under the Social Security Act that does not need good lay witnesses.

Select a Few Good Witnesses

Your attorney will not want all of your friends and family to testify. Instead, you and your attorney will select a few witnesses who can corroborate and, where possible, add to your testimony.

Screen your witnesses carefully. Eliminate those who have difficulty in expressing themselves, those who do not really want to testify, those who do not have good firsthand knowledge of some aspect of the case, and those who have an exaggerated opinion of themselves and their cleverness.

The most common lay witnesses are your spouse, adult children (sometimes minor children), other relatives, and close friends.

Often such close family members and friends are the only people who can provide helpful testimony. However, sometimes ALJs tend to view such people as less objective than neighbors, former employers or co-workers, and other associates, such as members of the same church or union, or members of hobby groups or professional groups. Therefore, depending on the issues in your case, you may want to look for possible witnesses who are outside of your immediate circle of family and close friends and who, therefore, might be properly characterized as more objective.

Prepare Witnesses But Do Not Rehearse Testimony

Your attorney will interview your witnesses ahead of time. This preliminary interview will be mostly devoted to selecting the best witnesses and to telling them how their testimony can be most effective.

However, your attorney will not rehearse the witnesses. It is almost impossible to rehearse a witness so that testimony does not appear to be rehearsed and consequently entitled to less weight. Rehearsed testimony tends to be trite and stilted, to add unneeded details and, quite often, to overlook valuable information that might be elicited through spontaneous testimony.

Good Testimony Emphasizes Observation and Avoids Conclusions

The best possible testimony from lay witnesses emphasizes their observations and minimizes their conclusions.

For example, testimony from a layman that you suffer from emphysema, grand mal epilepsy, or arachnoiditis is simply a restatement of what someone else has told him and adds little to your case, particularly if other evidence from better sources shows the witness to be in error.

Similarly, it does not help to have a lay witnesses testify that you are “disabled,” “totally disabled, or “permanently disabled.” Disability under the Social Security Act is not premised on total disability or permanent disability, and the use of those terms may cloud your presentation, particularly if the entire evidence shows that you are disabled but that the disability is not either total or permanent.

Here are some sample questions that your attorney might ask a lay witness:

Walking:

· In the last few years, have you observed the claimant having any difficulty walking? Describe what you have observed.

· Expressed in terms of city blocks, how far would be a long way for the claimant to walk without stopping to rest? How long will the claimant need to rest?

Arms and Hands:

· Has the claimant had any difficulty using his or her arms or hands? Describe what you have observed.

· Does the claimant drop things? What things? How often have you observed this?

Pain:

· Does the claimant appear to be in pain?

· About how much of the time is he or she in pain?

· How do you know the claimant is in pain?

Fatigue:

· Does the claimant seem to get worn out easily? What would be a good example (other than walking) of an activity that would wear the claimant out? How long does the claimant then need to rest?

Pace:

· Is the speed or pace at which the claimant does things any different from the speed or pace at which normal people do things? What is the difference?

· Expressed as a percentage, about what percentage of a normal person’s pace is the claimant’s pace?

Mental/Emotional:

· Have you noticed any mental or emotional changes in the claimant? E.g., depression, crying spells, panic attacks, social withdrawal, problems with memory, attention span, or concentration. How often? How long do these problems last?

Corroborative Testimony

Sometimes the goal of using lay testimony is to simply corroborate your testimony.

Here is an example of how your attorney might do that:

Q:   How often do you have the opportunity to observe the claimant?
A:   Every day.
Q:   You have been present throughout the claimant’s testimony, haven’t you?
A:   Yes.
Q:   If I were to ask you the same questions that you heard asked of the claimant, would your answers be the same or essentially the same as the answers given by the claimant?
A:   Yes.
Q:   From your observations of the claimant, has he testified truthfully here today?
A:   Yes he has.

Before and After Testimony

Sometimes your attorney will try to get “before” and “after” testimony from lay witnesses. This type of testimony compares your condition from before your disability started to how you function now.

A poor example would be if your wife testified that you have emphysema, are disabled, and that the two of you need the money. This testimony does not emphasize her observations, and merely provides conclusions.

A better approach is if she testifies that she has known you for 28 years and has been married to you for 26 years, that you have always been a hard worker and a good provider, that you are now distraught because you can no longer provide for the family, and that because of your illness she has had to go to work, she has made a start.

It is even better if she then testifies as to your impairments, as observed by her, and indicates how they limit your actions, particularly those having to do with work functions, and verifies your medical regimen. In addition, she can describe in graphic detail that you keep her awake most of the night with your continuous coughing, that you appear to have difficulty lifting a gallon of milk from the refrigerator, that you recently tried to pick up a two-year-old grandchild and dropped him, that you quit smoking last year and use an intermittent positive pressure breathing machine regularly in addition to taking prescribed medication and still have difficulty breathing after walking to the mailbox, 50 feet from the front door.
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