Doctrine of Res Ipsa Loquitur
By Sally A. Roberts


Connecticut courts have expounded at great length upon the doctrine of res ipsa 
loquitur.
 The bellwether cases are discussed below.
“The doctrine of res ipsa loquitur, literally the thing speaks for itself, permits a jury to infer negligence when no direct evidence of negligence has been introduced. ... The doctrine of res ipsa loquitur applies only when two prerequisites are satisfied. First, the situation, condition or apparatus causing the injury must be such that in the ordinary course of events no injury would have occurred unless someone had been negligent. Second, at the time of the injury, both inspection and operation must have been in the control of the party charged with neglect. Giles v. New Haven, supra, 228 Conn. at 446. When both of these prerequisites are satisfied, a fact finder properly may conclude that it is more likely than not that the injury in question was caused by the defendant’s negligence. (Citations omitted; internal quotation marks omitted.)” Barretta v. Otis Elevator Co., supra, 242 Conn. at 173-74. 
Godwin v. Danbury Eye Physicians and Surgeons, P.C., 254 Conn. 131 (2000).

Barretta, supra, was an incisive opinion written by Justice Borden:

“The doctrine of res ipsa loquitur is a rule of common sense and not a rule of law which dispenses with proof of negligence. It is a convenient formula for saying that a plaintiff may, in some cases, sustain the burden of proving that the defendant was more probably negligent than not, by showing how the accident occurred, without offering any evidence to show why it occurred.”[Emphasis in original.] Schurgast v. Schumann, 156 Conn. 471, 479 (1968). ... “The result is simply that such proof, without proof of further facts tending to show negligence, satisfies the plaintiff’s duty of producing evidence sufficient to permit the trier, whether court or jury, to draw an inference of negligence. Ruerat v. Stevens, 113 Conn. 333, 337 [1931]. The doctrine permits, but does not compel, such an inference. Fogarty v. M.J. Beuchler & Son, Inc., 124 Conn. 325, 330 [1938]. The doctrine has no evidential force, does not shift the burden of proof and does not give rise to a presumption. Ryan v. George L. Lilley Co., 121 Conn. 26, 30 [1936]. It is but a specific application of the general principle that negligence can be proved by circumstantial evidence.” Lowman v. Housing Authority, 150 Conn. 665, 670 (1963); see generally W. Prosser & W.P. Keeton, Torts (5th Ed. 1984) § 349; F. Harper, F. James & O. Gray, Torts (1986) §§ 19.5 through 19.12.’ (Citations omitted; emphasis added.) Malvicini v. Stratfield Motor Hotel, Inc., 206 Conn. 439, 441-43 (1988).
Barretta v. Otis Elevator, 242 Conn. 169 (1997).
The growing trend in res ipsa loquitur jurisprudence is not to apply the “control” condition in such a way that renders it “a fixed, mechanical and rigid rule.” 

“ ‘Control,’ if it is not to be pernicious and misleading, must be a very flexible term. It may be enough that the defendant has the right or power of control, and the opportunity to exercise it .... It is enough that the defendant is under a duty which he cannot delegate to another ... There is now quite general agreement that the fact that the plaintiff is ... using an appliance, which the defendant has manufactured or maintained, will not prevent the application of res ipsa loquitur when the evidence reasonably eliminates other explanations than the defendant’s negligence.” W. Prosser & W. Keeton, supra, § 39, p. 250. “The point of requiring control by the defendant is, as indicated by Prosser, to provide the basis for an inference that whatever negligence was involved may properly be charged to the defendant. Hoven v. Kelble, 79 Wis. 2d 444,454, 256 N.W.2d 3 79 (1977); see W. Prosser, [Torts, (4th Ed. 1971)] § 39, pp. 219-21.” ... The Restatement (Second) of Torts also rejects the requirement of exclusive control. A party’s negligence may be inferred when “other responsible causes ... are sufficiently eliminated by the evidence. ...” 2 Restatement (Second), Torts § 328 (D) (1)(b). While exclusivity may eliminate other causes, the critical inquiry is not whether the defendant’s control was exclusive, but whether that defendant was responsible for the injury. Id., § 328 (D), comment (g). “There is no necessity for a plaintiff to eliminate all other possible causes of the accident. All that is required is that the plaintiff produce sufficient evidence from which a reasonable [person] could say that, on the whole, it was more likely than not that there was negligence on the part of the defendant. ... The possibility of other causes does not have to be eliminated completely, but their likelihood must be so reduced that the jury can reasonably find that the negligence, if any, lies at the defendant’s door.” Parrillo v. Giroux Co., 426 A.2d 1313, 1319 (R.I. 1981); W. Prosser, Torts (4th Ed. 1971) § 39; 2 F. Harper & F. James, Torts (1956) § 19.7. n 2. 
Giles v. New Haven, 228 Conn. 441 (1994).

� Res ipsa loquitur. “[Latin ‘the thing speaks for itself’] 1. Torts. ...  ‘Res ipsa loquitur is an appropriate is an appropriate form of circumstantial evidence enabling the plaintiff in particular cases to establish the defendant’s likely negligence. Hence the res ipsa loquitur, properly applied, does not entail any covert form of strict liability. ... The doctrine implies that the court does not know, and cannot find out, what actually happened in the individual case. Instead, the finding of likely negligence is derived from knowledge of the causes of the type or category of accidents involved.’ Restatement (Third) of Torts § 15 cmt. a (Discussion Draft 1999).”  Black’s Law Dictionary, 7th Ed. 





The theory of control in res ipsa loquitur is similar to that in the issue of nondelegable duty. Cases in which nondelegable duty arise are usually where a plaintiff has suffered injuries from a slip and fall on an icy sidewalk. In Gazo v. City of Stamford, 255 Conn. 245 (2001), the plaintiff slipped and fell on ice in front of defendant bank. The Court held that the defendant bank had a nondelegable duty to keep its premises safe. See Adkins v. Sodexho, 2004 Conn. Super. LEXIS 967 (April 6, 2004; Blue, J.); Wasilefsky v. Rite Aid of Connecticut, 2003 Conn. Super. LEXIS 2820 (October 16, 2003; Scholl, J.) “It is the general rule in Connecticut that a defendant landowner owes a non-delegable duty of care to keep its premises reasonable safe for invitees.” Hoyt v. K-Mart, 2000 Conn. Super. LEXIS 1688 (June 29, 2000; Kocay, J.)
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