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In recent years, clerical sexual abuse has been exposed as a problem of startling proportions in the United States, touching and impacting nearly every American diocese.  According to one study commissioned by the American Catholic Bishops, over the last fifty-two years four percent of priests have been involved in sexual abuse.[1]  As a result of the increased awareness of sexual abuse, parishioners are suing religious institutions in record numbers.

Parishioners have brought these suits under various theories, including clergy malpractice, breach of fiduciary duty, negligent hiring, supervision and retention, vicarious liability, and several intentional torts, including intentional failure to supervise clergy, and intentional infliction of emotional distress.  In civil suits against them, however, religious institutions have repeatedly asserted immunity based on the Free Exercise and Establishment Clauses of the First Amendment, and moved to dismiss complaints on the grounds that resolution of these issues would involve the internal ecclesiastical decisions of the Roman Catholic Church required by Canon Law.  

Jurisdictions faced for the first time with the issue of whether the First Amendment bars claims against religious institutions of negligent hiring and negligent supervision will find conflicting precedent on the juridical landscape.[2] There has been a mosaic of decisions in jurisdictions nationwide, with the majority of them reasoning that the cases do not implicate the Free Exercise Clause because the conduct sought to be regulated, that is, the Church defendants’ alleged negligence in hiring and supervising was not rooted in religious belief.  Moreover, even assuming an incidental effect of burdening a particular religious practice, the parishioners’ cause of action was not barred because it was based on a neutral application of principles of tort law.

Courts have additionally refused to bar these cases on the basis of the Establishment Clause, stating essentially that:  “The Establishment clause does not bar these causes of action because the imposition of tort liability in this case has a secular purpose and the primary effect of imposing tort liability based on allegations of the complaint neither advances nor inhibits religion.  The core inquiry in determining whether the Church Defendants are liable will focus on whether they reasonably should have foreseen the risk of harm to third parties.  This is a neutral principle of tort law.  Therefore, based on the allegations in the complaint, we do not foresee ‘excessive’ entanglement in internal church matters or in interpretation of religious doctrine or ecclesiastical law.[3]


The First Amendment provides that “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof. …”[4]  Through the Establishment and the Free Exercise Clauses, the First Amendment stands for the notion that church and state should remain separate.  However, it does not require that the separation be total.  There are many instances in which the government and the courts may restrict conduct that might be characterized as religious practice.  For example, in Employment Division v. Smith, the Court upheld a law prohibiting the use of peyote during religious ceremonies.  However, the Constitution conditions any such involvement upon courts applying neutral principles of law, avoiding excessive entanglement between church and state, and refraining from interpreting religious doctrine, polity, or practice.[5]

The Establishment Clause  The first clause of the First Amendment, the Establishment Clause, guards against “sponsorship, financial support, and active involvement of the sovereign in religious activity.”[6]  The main inquiry under the Establishment Clause was set down in Lemon v. Kurtzman.[7]  In Lemon, the Court stated that a governmental action is valid under the Establishment Clause it is has a secular purpose, if its primary effect is neither to enhance nor inhibit religion, and if the action does not foster an excessive government entanglement with religion.[8]  The Court stressed that total separation of church and state is not possible and thus only excessive intrusions by the government into religion would be held unconstitutional.[9]  Under the third prong of the Lemon test, to determine whether the entanglement is excessive a court must “examine the character and purposes of the institutions that are benefited, the nature of the aid that the statute provides, and the resulting relationship between the government and the religious authority.”[10]  Throughout the 1990s, the Supreme Court did not consistently apply this three-part test.[11]  The Court more often turned to the concept of religious neutrality to guide its decisions.[12]  However, the Lemon test had never been overruled and is still the predominant doctrine.[13]  

The Free Exercise Clause  In contrast to the Establishment Clause, the Free Exercise Clause “guarantees ‘first and foremost, the right to believe and profess whatever religious doctrines one desires.’ ”[14]  Moreover, the Free Exercise Clause protects against laws that discriminate based on religious beliefs, as well as ordinances that regulate or prohibit conduct undertaken for religious reasons.[15]  However, the Supreme Court has not interpreted the Free Exercise Clause as an absolute protection of religious freedom.[16]  In Cantwell v. Connecticut,[17] the Court stated that although the clause protects an individual’s freedom to believe and freedom to act, the freedom to act is not absolute, since regulations on conduct are necessary to ensure an orderly and safe society.[18]  For instance, in Cantwell, the Court alluded to the fact that although the state may not deny the right to preach or disseminate religious views, it may regulate the time, place and manner of such events.[19]

Religious Autonomy Doctrine  Finally, under the umbrella of both the Establishment Clause and the Free Exercise Clause, the Supreme Court has developed a concept referred to as the religious autonomy doctrine, which bars secular courts from becoming too closely involved in the internal affairs of religious institutions.  Under this doctrine, the First Amendment prohibits courts from resolving doctrinal disputes or determining whether a religious organization acted in accordance with its canons and bylaws.[20]  

This doctrine was fashioned in Watson v. Jones, which held that civil courts should steer clear of questions regarding religious discipline, faith, ecclesiastical rule, custom, or law.[21]  It took further hold in Presbyterian Church v. Mary Elizabeth Blue Hull Memorial Presbyterian Church, which involved a property dispute between two local churches that arose following their withdrawal from a larger hierarchical general church organization.[22]  The doctrine came to fruition in Serbian Eastern Orthodox Diocese by Milivojevich.[23]  In Serbian, the Court held the First Amendment prevented a court from deciding whether a hierarchical church’s decision to remove a bishop was arbitrary and improper, as that decision would “necessitate the interpretation of ambiguous religious law and usage.[24]   “[W]here resolution of the disputes cannot be made without extensive inquiry by civil courts into religious law and polity, … civil courts shall not disturb the decision of the [hierarchical church], but must accept such decisions as binding on them. …”[25]  Courts may not adjudicate a claim when rendering a decision would require interpreting religious doctrine.

First Amendment Entanglement in the Second Circuit  A solid body of case law has developed in the Second Circuit and Connecticut on the First Amendment issue.  The Second Circuit, in a case of priest sexual misconduct, held it was permissible under the First Amendment for the jury to have considered church doctrine if a fiduciary duty arose between a parishioner and the diocese. Martinelli v. Bridgeport Roman Catholic Diocesan Corp. [26] The court noted Martinelli’s [parishioner’s] claim was brought under Connecticut law, not church law; church law is not ours to assess or to enforce.  Martinelli’s claim neither relied upon nor sought to enforce the duties of the diocese according to religious beliefs, nor did it require or involve a resolution o f whether the diocese’s conduct was consistent with them.[27]

In cases “where resolution of disputes cannot be made without extensive inquiry by civil courts into religious law and polity, the First and Fourteenth Amendments[28] mandate that civil courts shall not disturb the decisions of the highest ecclesiastical tribunal within a [hierarchical] church.”  Serbian, supra.[29]  “But, [the Supreme] Court never has suggested that those constraints similarly apply outside the context of such intra-organizational disputes.”[30]

The Connecticut Supreme Court recognized that it is “well-established that state judicial intervention is justified when it can be accomplished by resorting to neutral principles of the law … that eschew consideration of doctrinal matters such as the ritual and liturgy of worship or the tenets of faith.” N.Y. Annual Conference of the United Methodist Church v. Fisher.[31]

The United States Supreme Court has “never held that an individual’s religious beliefs excuse him from compliance with an otherwise valid law prohibiting conduct that the State is free to regulate. On the contrary, the record of more than a century of our free exercise jurisprudence contradicts that proposition.”  Nutt v. Norwich Roman Catholic Diocese.[32]  In Nutt, the district court held that “since the Supreme Court has consistently failed to allow the Free Exercise Clause to relieve an individual from obedience to a general law not aimed at the promotion or restriction of religious beliefs, the defendant [church and diocese] cannot appropriately implicate the First Amendment as a defense to their alleged negligent conduct.”[33]

Relying on the district court’s decision in Nutt, a Connecticut court noted that the “Free Exercise Clause might well prohibit this court from interfering in the manner in which the diocese supervised a priest’s performance of Mass, or confession, but it certainly cannot prohibit this court from determining whether the diocese should be liable for negligently allowing its employees to engage in criminal conduct.” Reed v. Zizka.[34]


Connecticut courts have followed the decisions of Nutt, Reed and Reynolds, holding that there is no entanglement issue in determining whether a church or diocese was negligent in supervising its priests. See Rosado v. Bridgeport Roman Catholic Diocesan Corp.[35]; Doe v. Hartford Roman Catholic Diocesan Corp.[36]  The same analysis applies to cases where the focus is whether neutral tort concepts can be applied to negligence claims against religious organizations. Several courts outside the Connecticut jurisdiction have refused to adjudicate cases regarding negligent supervision of priests by the church for fear that “any inquiry into the policies and practices of the Church Defendants in hiring or supervising their clergy raises …. First Amendment problems of entanglement … which might involve the Court in making sensitive judgments about the propriety of the Church Defendants’ supervision in light of their religious beliefs. … [and] any award of damages would have a chilling effect leading indirectly to state control over the future conduct of affairs of a religious denomination.”[37]  

The District Court of Connecticut, in Nutt[38] rejected such an argument, because the First Amendment does not offer blanket immunity for religious institutions, and because an inquiry into the defendants’ alleged negligent supervision would not “prejudice or impose upon any of the religious tenets or practices of Catholicism. Rather such a determination would involve an examination of the defendants’ possible role in allowing one of its employees to engage in conduct which they, as employers, as well as society in general expressly prohibit.”[39]


Conclusion  Eight years after Nutt, numerous courts in Connecticut have followed the lead of the early decisions on this issue.  “This Court recognizes the concerns of religious institutions regarding entanglement of the courts in examining their religious practices.  This Court does not, will not, and cannot sit as the reviewing authority for religious practices and doctrinal matters.  But, as far as negligent supervision and employment are concerned, such inquiries can generally be conducted without any entanglement in the religious doctrines and practices of the church.[40]
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