The Connecticut Supreme Court has stated
that “the people of this state enjoy a broad
privilege in the confidentiatity of their psy-
chiatric communications and records.... The
primary purpose of the privilege is to give
the patient an incentive to make full disclo-
sure to a physician in order to obtain effec-
tive treatment free from the embarrassment
and invasion of privacy which could result
from a doctor’s testimony....Accordingly, the
exceptions to the general rule of nondisclo-
sure of communications between psychia-
trist and patient were drafied narrowly to
ensure that the confidentiality of such com-
munications will be protected unless impor-
tant countervailing considerations require
their disclosure™
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Connecticut has several statutory privileges
covering patients and mental health profes-
sionals.? These privileges apply to oral and
written communications and records relat-
ing to diagnosis and treatment between the
patient as well as the patient’s family and the
mental health professional. In order for the
privilege created by the statutory scheme to
apply, the purpose of the communication
must be diagnosis and treatment.?

There was no physician-patient privilege at
common law, Critics of this privilege ques-
tioned its ability to enhance communication.
The patient’s primary goal in consulting a
physician is to be cured, not the futare le-
gal implications of the conversation. This
is distinguishable from an attorney-client

relationship where legal consequences are
foremost in a client’s mind.

The first physician-patient privilege was in-
troduced by statute in New York in 1828
Since then, almost every state has followed
suit, including Connecticut®* Given the
questionable justification for this privilege,
it is notable that the federal judiciary has
not adopted a physician-patient privilege.
Faced with a privilege having questionable
theoretical underpinnings, the judiciary has
been able to resist creating a new privilege,
while state legislatures have not.

A waiver of the privilege is required, by ei-
ther the patient or the patient’s authorized

representative, before a mental health pro-
fessional may disclose privileged communi-
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cations or records 'in judicial or administra-
tive proceedings.® A waiver of portions of
mental health records do not imply waiver
of the entire record.”

Under certain statutory exceptions, howev-
er, consent to disclosure is not required. All
the privileges contain exceptions allowing
disclosure in order to protect the health or
safety of the patient or another individual.
The disclosure varies depending on the level
of danger present.?

In a civil proceeding, there are two statutory
exceptions where communications between
patfents and their psychiatrists may be dis-
closed without consent, Conn. Gen. Stat. §
52-146f provides: .
(5) Commumications or records may be
disclosed in a civil proceeding in which
the patient introduces his inental condi-
tion as an element of his claim or de-
fense, or, after the patient’s death, when
his condition is introduced by a party
claiming or defending through or as a
beneficlary of the patient and the court
or judge finds that it is more important
to the interests of justice that the com-
munications be disclosed than that the
relationship between patient and psy-
chiatrist be protected. '

The burden is on the party seeking fo es-
tablish waiver of the privilege that justice
requires admission of the patient’s records.?

In a criminal proceeding, the defendant has
a constitutional right to cross-examine state
witnesses, which may include impeaching
or discrediting them by attempting to reveal
to the jury a witnesses® biases, prejudices,
or ulterior motives, or facts bearing on the
witnesses” reliability, credibility, or sense
of perception, Thus, in some instances, oth-
erwise privileged records must give way to
a criminal defendant’s constitutional right
to reveal to a jury facts abouf the witness’
mental condition that may reasonably affect
'Ehat witness’ credibility.!®

The linchpin of the determination of a de-
fendant’s access to a witness” confidential
récords is whether they sufficiently disclose
material, especially probative of the ability
to comprehend, know, and correlate the truth
s0 as to justify a breach of their confiden-
tality.!' A trial court will generatly inspect
the records in-camera in order to make a
determination as to their probative value.

If the court determines that the records are
probative, the State must obtain the witness’
further waiver of his privilege concerning
relevant portions of the records for release
to the defendant, or the witness’ testimony
will be stricken.”

For purposes of balancing a witness® privi-
lege to keep certain-records confidential
against the defendant’s rights under the Con-
firontation Clause,'? if the court discovers no
probative and impeaching material during
ifts in-camera review of the records, the en-
tire record of the proceeding must be sealed
and preserved for possible appellate review.

If a therapist testifies freely on direct exami-
nation concerning the complainant’s narra-
tive of an alleged sexual assault, and there-
after invokes the physician-patient privilege
when questioned by the defendant as to
wholly separate communications with the
complainant, the court should conduct a voir
dire of the therapist fo ascertain whether the
complainant had shown, during her contacts
with the therapist, any mental abnormality
that might have reflected upon the credibil-
ity of her accusation againsi the defendant,'4
A voir dire for the purpose of determining
whether psychiatric personnel have infor-
mation relating to the mental condition of
a witness that might affect his testimony
must be conducted in the courtroom in the
presence of the defendant and his counsel,
who shall be allowed to participate in the
proceeding. The public, however, may be ex-
cluded while the voir dire is conducted.™ CL
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