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Whether or not absolute prosecutorial immunity attaches to a defendant is determined on a case by case basis and depends on the nature of the activity that the defendant performed, not on the identity of the defendant as a prosecutor.  Pinaud v. County of Suffolk, 52 F.3d 1139 (2d Cir. 1995).  The Second Circuit has determined that prosecutorial immunity applies to “all ... activities that can fairly be characterized as closely associated with the conduct of litigation or potential litigation....” Barrett v. United States, 798 F.2d 565, 571-72 (2d Cir. 1986).  However, “[a]bsolute immunity is not available, though, when a prosecutor undertakes conduct that is beyond the scope of his litigation-related duties.” Barbera v. Smith, 836 F.2d 96, 100 (2d Cir. 1987). (For example, “prosecutor’s investigative duties are not covered by this protection.”); See also Powers v. Coe, 728 F.2d 93, 103-04 (1984); Taylor v. Kavanagh, 640 F.2d 450, 452 (1981).  This would apply during any stage of the litigation, whether it be pre-arrest, prosecution, or post-conviction.  (Id.)

Presumption Against Absolute Immunity


“Absolute immunity from civil liability for damages is of a ‘rare and exceptional character”.  Auriemma v. Montgomery, 860 F.2d 273, 275 (7th Cir. 1988), cert. denied, 492 U.S. 906 (1989).  “Public officials seeking absolute immunity from civil liability bear the burden of showing that overriding considerations of public policy require that they be exempt from personal liability for their alleged unlawful conduct.”  (Id.)  As the Supreme Court emphasized in Burns v. Reed, 500 U.S. 478 (1991), the official seeking absolute immunity bears the burden of showing that such immunity is justified for the function in question.  Id. at 486.  See also Forrester v. White, 484 U.S. 219, 224 (1988); Malley v. Briggs, 475 U.S. 335, 340 (1986); Harlow v. Fitzgerald, 457 U.S. 800, 812 (1982).  Due to the fundamental importance of the search for justice “[t]he presumption is that qualified rather than absolute immunity is sufficient to protect government officials in the exercise of their duties.  Burns, at 487.  Thus, “[w]e have been ‘quite sparing’ in our recognition of absolute immunity,” Id. ...  and have refused to extend it any ‘further than its justification would warrant.’ Harlow, supra, at 811.  Burns. Id.

Thus, while government prosecutors enjoy absolute immunity for acts which are “intimately associated with the judicial phase of the criminal process,” they are not afforded such protection when operating outside of this sphere.  Barbera v. Smith, 836 F.2d 96, 99 (2d Cir. 1987), cert. denied sub nom, Barbera v. Schlessinger, 489 U.S. 1065 (1989).  Absolute immunity does not apply when a prosecutor “undertakes conduct that is beyond the scope of his litigation-related duties.”  (Id. at 100.) 


When a prosecutor “performs an investigative or administrative function rather than a prosecutorial one, absolute immunity is not available.”  (Id. at 99.)  Legal advice given to police officers during the course of a criminal investigation is also unprotected.  Burns v. Reed, 500 U.S. 478, 493 (1991).  Similarly, a prosecutor does not receive absolute immunity when he or she personally vouches for facts set forth in an arrest warrant application.  Kalina v. Fletcher, 522 U.S. 118, 130-31 (1997).  


“The law regarding immunity is very fact dependent, and the various facts courts have considered reveal a spectrum of behavior that has ultimately been categorized as immune or not immune.  On the end of the spectrum where behavior is solidly considered to be immune from civil liability is perjury…. On the other end of the spectrum are cases where prosecutors withhold exculpatory evidence.” Manning v. Miller, 355 F.3d 1028, 1032 (7th Cir. 2004).  Thus, the Second Circuit has steered away from attempting to draw a “bright line” in determining prosecutorial immunity.  Taylor v. Kavanaugh, 640 F.2d 450, 452-53 (2d Cir. 1981).  see also Powers v. Coe, 728 F.2d 97, 104 (2d Cir. 1984) (noting that neither Imbler v. Patchman, 424 U.S. 409 (1976), nor Taylor v. Kavanaugh purported to draw a “bright line” between absolutely immune and qualified immunity behaviors).  


The law is clear that prosecutors are not cloaked in absolute immunity when acting in an investigative capacity.  Barbera, 836 F.2d at 99.  In Barbera, a pre-arrest case, federal prosecutors decided not to grant a cooperating witness the police protection that she requested.  (Id. at 98.)  Subsequently, she was murdered by contract killers. (Id.) Because this conduct was investigatory in nature and did not occur in the course of an adversarial process, the court found that the federal prosecutor was not entitled to absolute immunity.  (Id. at 100-02.)


Additionally, legal advice given to police officers also falls outside the ambit of absolute immunity.  Burns, 500 U.S. at 493.  In Burns, police officers sought a prosecutor’s pre-arrest counsel in the course of an ongoing murder investigation.  (Id. at 481-82.)  Prosecutor Reed told police that it would be permissible to interview a suspect under hypnosis.  (Id.  at 482.)  He also advised police that they should have probable cause for a warrant.  (Id.)  The court held that Prosecutor Reed was not protected by absolute immunity for this conduct.  (Id. at 496.)  These actions were found to be closely connected with the police investigation phase of the case rather then a litigation proceeding.  (Id. at 493.)  The court found that this conduct was not within the intended scope of the absolute immunity privilege.  (Id. at 494.)  The opinion further noted that it would be illogical “to allow prosecutors to be absolutely immune from liability for giving advice to the police, but to allow police officers only qualified immunity for following the advice.”  (Id. at 495.)


Furthermore, a prosecutor is open to liability when personally vouching for misleading or false statements set forth in an arrest warrant application.  Kalina, 522 U.S. at 121.  In Kalina, the prosecutor offered a certification statement containing two inaccurate factual statements.  (Id.)  Because the prosecutor’s actions were testimonial in nature, the court found that she was not protected by absolute immunity.  (Id. at 130-31.)
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